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REPORT AND RECOMMENDED DECISION*

The plaintiff in this Social Security Disability (“SSD”) appeal raises numerous issues:
whether the administrative law judge (i) failed to develop the record adequately; (ii) improperly
discounted the report of a treating physician; (iii) erred in finding the plaintiff’s hearing loss and
depression not to be severe; (iv) improperly assessed the plaintiff’ scredibility and reportsof pain; (v)
improperly proceeded without a medical advisor at the hearing on the plaintiff's claim; (vi)
impermi ssibly evaluated raw medical evidence; (vii) improperly found that the plaintiff was able to
return to his past work; and (viii) issued a decision that was not supported by substantial evidence. |

recommend that the court remand the case for further proceedings.

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted his
adminigrative remedies. The caseis presented as arequest for judicid review by this court pursuant to Loca Rule 16.3(2)(2)(A),
which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversal of the commissioner’s
decison and to complete and file afact sheet available at the Clerk’ sOffice. Ora argument was held before me on December 1, 2000
pursuant to Loca Rule 16.3(8)(2)(C) requiring the parties to set forth at orad argument their respective postions with citaionsto
relevant statutes, regulations and case authority and page references to the adminigtrative record.



In accordance with the commissioner’ s sequential evaluation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judgefound, in relevant part, that the plaintiff had not engaged in substantial gainful activity since
September 1, 1996, Finding 2, Record p. 17; that the medical evidence established that he had mild
arthritisin hisknees and left ankle, impairmentsthat were severe but did not meet or equal the criteria
of any of theimpairmentslisted in Appendix 1 to Subpart P, 20 C.F.R. § 404 (“theListings’), Finding
3, id.; that his statements concerning hisimpairments and their impact on his ability to work were not
entirely credible, Finding 4, id.; that he lacked the residua functional capacity to lift and carry more
than 50 pounds or more than 25 poundson aregular basis, or to stand or walk for more than four hours
in an eight-hour work day, Finding 5, id.; that his past relevant work as a telephone communication
technician did not require the performance of work functions precluded by hismedically determinable
impairments, Findings 6-7, id. at 17-18; that hisimpairments did not prevent him from performing his
past relevant work, Finding 8, id. at 18; and that he had not been under a disability as defined in the
Social Security Act at any time through the date of the decision, Finding 9,id. The plaintiff apparently
submitted additional medical and other records to the Appeals Council after the administrative law
judge issued his decision. 1d. at 270-81. The Appeals Council, noting that it had considered the
additional evidence, declined to review the decision, id. at 6-7, making it the final decision of the
commissioner, 20 C.F.R. 8 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the conclusion



drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).
Discussion

The administrative law judge’ s conclusion that the plaintiff could return to his past relevant
work as atelephone communication technician occurred at Step 4 of the sequential eval uation process,
where the burden of proof ison the claimant. 20 C.F.R. § 404.1520(e); Bowen v. Yuckert, 482 U.S.
137, 146 n.5 (1987).

The plaintiff contends that the administrative law judge failed to comply with an unspecified
regul ation, apparently 20 C.F.R. § 404.1527(d), when herelied on the opinion of an unidentified non-
examining consultant physician that conflicted with that of a treating physician, without obtaining a
further consultative examination. Plaintiff’s Itemized Statement of Specific Errors (* Statement”)
(Docket No. 5) at 3-4. That regulation provides, in relevant part, that the commissioner will generally
give more weight to the opinion of ahealth care provider who has examined the claimant than to that
of a source who has not examined the claimant and that when the commissioner decides not to give
more weight to the opinion of atreating provider than to that of another provider, he will statein his
decision the reasons for the weight given to the opinion of the treating source. 20 C.F.R. 8
404.1527(d)(1) & (2). Theplaintiff refersto pages 242-45 of the administrative record asthe source
of the“restrictions’ imposed by histreating physician which he contends the administrative law judge
wrongly rejected. Statement at 3. The physical restrictions included in the “Arthritis Residual
Functional Capacity Questionnaire” found at pages 243-47 of the record, adocument signed by Patrick
J. Connolly, M.D., and dated December 2, 1998, are the following: (i) the plaintiff can walk 3-4 city
blockswithout rest; (ii) the plaintiff can sit continuously for 30 minutes and stand continuoudly for 45

minutes; (iii) the plaintiff can stand or walk for atotal of less than two hours in an eight-hour work



day; (iv) the plaintiff can sit for atotal of about two hoursin an eight-hour work day; (v) the plaintiff
needs to walk for five minutes every 30 minutes in an eight-hour work day; (vi) the plaintiff needsto
be ableto shift positionsat will; (vii) the plaintiff will need to take three unscheduled breaks of fiveto
ten minutes each during an eight-hour work day; (viii) the plaintiff can carry fifty pounds occasionaly;
(ix) the plaintiff can perform repetitive reaching, handling or fingering with either hand only 30% of
the time during an eight-hour work day; and (x) the plaintiff can bend and twist at the waist 30% of the
time during an eight-hour work day. Record at 245-46. Dr. Connolly also stated that the plaintiff’s
symptoms would seldom interfere with attention and concentration and would impose only a dlight
l[imitation on his ability to deal with work stress. 1d. at 244.

The administrative law judge found that the plaintiff could lift and carry fifty pounds, and
twenty-five pounds on aregular basis, and stand or walk for up to four hours in an eight-hour work
day. Id. at 17. Hedid not specifically address the other limitations presented by Dr. Connolly but
stated that he did “not accept the more restrictive residual functional capacity suggested by Dr.
Connolly becauseit isnot consistent with the overall medical evidence.” 1d. at 16. Henoted that Dr.
Connolly filled out the questionnaire after stating, over a year earlier, that it was unlikely that the
plaintiff could continueto work asaseaurchin diver because hisjoint pain was exacerbated by heavy
lifting and working in cold, damp environments, id., that the “extremely limited work capacity”
described in the questionnaire was * not supported by any new objective findings,” id. at 16-17, and
that the new work limitations were “ apparently based on the claimant’ s subjective complaints,” id. a
17. Theadministrative law judge also noted that radiological studiesand lab tests had not shown the
presence of any significant pathology, id. at 16, and relied on the report of Paul Stucki, M.D., a

consulting physician who examined the plaintiff on May 29, 1997, id. at 16 & 226-31. Dr. Stucki’s



report noted that x-rays were not available to him and does not discuss physical limitations beyond
reporting the plaintiff’s own estimates of his physical limitations.? 1d. at 230.

The plaintiff arguesthat the reports of James J. Hall, M.D., a consultant who did not examine
him, * discussed amorerestricted R[esidual] F[unctional] C[apacity]” and agreed with Dr. Connolly’s
conclusions. Statement at 4. Infact, Dr. Hall did assign “anew, morerestrictive RFC” after viewing
an x-ray of the plaintiff’sleft ankle, which showed mild degenerative changes, although he noted that
x-raysof the plaintiff’skneeswerenormal. Record at 240. Dr. Hall’s“new” RFC, dated January 11,
1999, id. at 239, differsfrom the“old” RFCsassigned by two other non-examining consultantsin this
respect only in that he has checked the box under the heading “ Stand and/or walk” to indicate afinding
that the plaintiff could stand or walk for “at least 2 hoursin an 8-hour work day,” id. at 233, while one
of the two physicianswho prepared the earlier eval uations checked the box for “about 6 hoursin an 8-
hour work day,” id. at 189 (report of Lawrence P. Johnson, M.D., dated October 10, 1997). The other
earlier report is identical to Dr. Hall’s report on this point. Id. at 181. Dr. Hall checked “no” in
response to the question “[A]re there treating/examining source conclusions about the claimant’s
limitations or restrictions which are significantly different from your findings?’ Id. at 238. This
check mark cannot bear the weight that the plaintiff seekstoimposeonit. Thequestion could aseasily

refer to the report of Dr. Stucki asto

2 Contrary to the plaintiff’ s suggestion, Statement at 4, thelack of an evaluation of hisresidua functional capacity in Dr. Stucki’ sreport
does not mean that the adminigtrative law judge was required to seek another consultative examination. The regulation to which the
plaintiff meant to refer, 20 C.F.R. § 404.1519n(c)(6), specifically statesthat the absence of a statement about what the claimant can
ill doinawork setting despite hisimpairments“will not makethe report incomplete” Theauthority cited by the plaintiff, Hawkinsv.
Chater, 113 F.3d 1162, 1167 (10th Cir. 1997), makes clear that a consultative examination is required only if the claimant has
provided evidence to suggest areasonable possibility that a severe impairment exists and only if such an examination is necessary or
helpful to resolve theissue of impairment. Since the plaintiff takes the position that Dr. Connally’ sopinion bindsthe commissionerin
this casg, it is difficult to see how an additiona examination would be necessary.



the questionnaire filled out by Dr. Connolly, particularly given the fact that several of Dr. Hall’s
responses concerning physical restrictionswere significantly different from the limitationsimposed by
Dr. Connolly in his response to the questionnaire.

Because the administrative law judge in this case rejected most of Dr. Connolly’ slimitations
based on an asserted lack of objectivefindings, id. at 16-17, the appropriate question hereiswhether
thereis medical evidence in the form of test results and medical findings that support Dr. Connolly’s
opinion. 20 C.F.R. §404.1527(d)(2)(ii) & (3). Thereismedical evidenceto support limitations due
to mild degenerative changes in the left ankle, Record at 253, and an opinion of Dr. Connolly’s
physician’ sassistant, unsupported by testing, provides some support for limitations due to knee pain,
id. at 251. Whileit isdifficult to tie thislimited evidence to the limitationsimposed by Dr. Connoally,
when considered along with the post-hearing report® of Dr. Graf, id. at 256-57, the administrative law
judge sdismissa of Dr. Connolly’ slimitations does not seem to find substantial evidentiary supportin
the administrative record. Remand for further consideration of the plaintiff’s residual functional
capacity appearsto bein order.

In the event that the court adopts my recommendation on this point, some anaysis of the
plaintiff’ sremaining argumentswould be of benefit to the commissioner. Theplaintiff’sclaim that the
administrative law judge failed to develop the record sufficiently, Statement at 5, is serioudy
undermined by the fact that he was represented by counsdl at the hearing. See Heggarty v. Sullivan,

947 F.2d 990, 997 (1st Cir. 1991). If therewasa“gap” in the evidence, counsel for the claimant has

% The First Circuit has recently recognized the split of authority among circuit courts that have addressed the question whether a
reviewing court may consider evidence submitted after the administrative law judge hasissued a decison when the Appeals Council
has accepted and considered that evidence but declined to review the decison. Ward v. Commissioner of Social Sec., 211 F.3d
652, 657 n.2 (1« Cir. 2000). Themgjority of circuitsthat have ruled on the question hold that the court should consider the additiond
evidence. E.g., Perezv. Chater, 77 F.3d 41, 45 (2d Cir. 1996); O'Dell v. Shalala, 44 F.3d 855, 859 (10th Cir. 1994); Riley v.
Shalala, 18 F.3d 619, 622 (8th Cir. 1994); Ramirezv. Shalala, 8 F.3d 1449, 1452 (9th Cir. 1993); Wilkinsv. Secretary, Dep't of
Health & Human Servs., 953 F.2d 93, 96 (4th Cir. 1991). | continue to find the mgjority view persuasive.



some obligation to point it out.* In any event, the plaintiff does not point to any such gap that required
further inquiry by the administrative law judge.

The plaintiff also claims as reversible error the failure of the administrative law judge to
consult amedical advisor at thehearing. Statement at 11. Use of amedical advisor isamatter left to
the commissioner’s discretion; “nothing in the [Social Security] Act or regulations requires it.”
Rodriguez Pagan v. Secretary of Health & Human Servs,, 819 F.2d 1, 5 (1st Cir. 1987); accord,
Sedlecki v. Apfel, 46 F.Supp.2d 729, 732 (N.D. Ohio 1999).

The plaintiff complains that the administrative law judge “failed to evaluate the evidence
regarding depression or hearing loss anywhere in his decison.” Statement at 3. In fact, the
administrative law judge did eval uate the evidence concerning depression and hearing loss, Record at
14-15. It isthe burden of the claimant at Step 4 to show the “practical consequences’ of her claimed
impairments on the requirements of his former work. Santiago v. Secretary of Health & Human
Servs., 944 F.2d 1, 6 (1st Cir. 1991). Here, the plaintiff made no showing of the effect, if any, of his
claimed hearing loss and depression on his ability to perform hiswork as atelephone communications
technician. Dr. Connolly, the treating physician who prescribed Prozac at the plaintiff’ s request for
treatment of depression shortly before the hearing, Record at 242, although the plaintiff had not begun
taking it by thetime of the hearing, id. at 31, imposed no psychological limitationson the plaintiff asa

result, id. at 247. Nor did he respond affirmatively to an invitation on

4 At ord argument, counsdl for the plaintiff asserted that the Supreme Court’s decision in Simsv. Apfel, 120 S.Ct. 2080 (2000),
supports his contention that the administrative law judge' sresponsibility to devel op the record isthe samewhether or not the claimant
is represented by counsdl at the hearing. | have read Sms carefully and find no support for this argument in that opinion.



the questionnaire on which the plaintiff reliesto list any limitation dueto difficulty in hearing. 1d. At
Step 4, the administrative law judge did not err in his treatment of these two claimed impairments.
The plaintiff next argues that the administrative law judge improperly discounted his
alegations of pain, contending that the administrative law judge “failed to make any serious attempt
to” evaluate the plaintiff’s testimony on this point. Statement at 6. In fact, the administrative law
judge discussesthe plaintiff’ s testimony concerning his pain at somelength in hisopinion. Record at
14-17. The First Circuit established guidelines for evaluation of a Socia Security claimant’s
subjective allegations of painin Averyv. Secretary of Health & Human Servs., 797 F.2d 19 (1st Cir.
1986). “[A]saprimary requirement, there must be aclinically determinable medical impairment that
can reasonably be expected to producethe painalleged.” 1d. at 21. After that determination is made,
certain factors must be addressed. 1d. at 29 (appendix). These factors are set forth in the
administrative law judge’ sopinion. Record at 15. The plaintiff contends that the administrative law
judge “simply refuse[d] to believe” his*uncontradicted” testimony concerning pain. Statement at 7.
To the contrary, the opinion lists severa reasons why the administrative law judge found that
testimony “not entirely credible,” Record at 17, including “[l]engthy gapsin the treatment history; the
absence of evidence that potent pain relievers were requested by Mr. Sargent, or deemed medically
appropriate by treating sources; and the claimant’s repeated denias of ongoing joint pain after the
alleged onset date,” followed by accurate citations to the medical records, id. at 15-16.° | notethet the
“new” consultative report of Dr. Hall, on which the plaintiff reliesfor adifferent purpose, statesthat

“most of [the plaintiff’s| pain complaints are out of proportion to the findings.” 1d. at 237. Whilethe

® The plantiff cites Socia Security Ruling 88-13 as authority for hisposition. Statement at 8. That ruling was superceded by Socid
Security Ruling 95-5p, which provides, in relevant part: “[1]n al casesin which pain or other symptoms aredleged, the determination
or decison rationae must contain a thorough discussion and analysis of the objective medical and other evidence, including the
individua’ scomplaints of pain or other symptoms and the adjudicator’ spersond obsarvations. Therationale must includearesolution
of any inconsstenciesin the evidence asawhole and set forth alogica explanation of theindividud’ sability towork.” Socid Security
(continued on next page)



opinion unfortunately does not mention the plaintiff’s activities of daily living, which is one of the
Avery criteria, there is evidence in the administrative record that suggests alevel of activity that is
inconsistent with the degree of pain alleged by the plaintiff. Record at 172-73. On balance, the
opinion provides a sufficient statement of the reasons why the plaintiff’ s testimony concerning pain
was not fully credited.® See DaRosa v. Secretary of Health & Human Servs., 803 F.2d 24, 26 (1st
Cir. 1986). Nor was the administrative law judge improperly interpreting raw medical data, as
aleged by the plaintiff, Statement at 12, in order to reach this conclusion.
Conclusion

For the foregoing reasons, | recommend that the commissioner’ sdecision beVACATED and

the cause REM ANDED for proceedings consistent herewith.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevienhby
the district court and to appeal the district court’s order.

Ruling 95-5p, reprinted in West's Social Security Reporting Service Rulings 1983-1991 (2000 Supplement), at 105.

® The plaintiff aso arguesthat “ thefailure to make any inquiry, by dther consultative examination or any other means, into the possibility
of amentd impairment if [the adminigtrative law judge] concluded that the testimony reflected pain disproportionate to the objective
physica evidence in acase such asthiswhere thereis express evidence of depression” isa“ glaring omission, in and of itsdlf requiring
reversd.” Statement a 9 n.2. He cites the following language in the gppendix to the Avery decison in support of this argument:
“When medicd findings do not substantiate any physicd imparment capable of producing the dleged pain (and a favorable
determination cannot be made on the basisof thetota record), the possibility of amenta impairment asthe basisfor the pain should be
invetigated.” 797 F.2d at 27. Here, thereisno evidencein any of the medical recordsthat the plaintiff’ s depression would causehim
to perceive pain that is not reasonably tied to any physical condition; indeed, a separate category of mental impairment, somatoform
disorders, addresses that pathology. Compare 20 C.F.R. Part 404, Subpart P, Appendix 1, § 12.04 (affective disorders) with §
12.07 (somatoform disorders). Thereisno suggestioninthemedica recordsthat the plaintiff suffersfrom any such mentd impairment.
Toimpose on the commissioner the reguirement that he seek apsychologica consultation or otherwise seek further information froma
claimant represented by counsel under the circumstances present herewould result in the expansion of many, even perhgpsamajority
of, adminigtrative law judge hearings and gpplications for benefits in generd, without a discernable concomitant benefit.



Date this 4th day of December, 2000.

JOHN P SARGENT, SR
plaintiff
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COWMM SSI ONER
def endant

David M. Cohen
United States Magistrate Judge
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